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STATEMENT OF PLEADINGS AND FACTS DISCLOSING

JURISDICTION.

This is an action of an equitable nature brought in the Dis-

trict Court for the Territory of Alaska, Fourth Division, v/herein

the plaintiff, Edna G. Pilgrim, seeks to establish a trust in her

favor in and to an undivided half interest in a certain mining

claim described as the Wasp lode claim which adjoins another

lode claim known as the Irishman No. 1 lode claim, both claims

being situate in Fairbanks Precinct, Fourth Division, Territory

of Alaska. She also seeks an accounting from defendants of

their mining operations on both of said claims.



She alleges in her Amended Complaint that she and the de-

fendants were and are co-owners in said Irishman No. 1

claim and that defendants have been mining on said Irishman

claim since October, 1932. That as a result of such mining

they found that the vein on which they were working had its

apex on the Wasp claim and that all of the mining operations

of the defendants were from this vein. She further alleges

that said Wasp claim was then owned by one H. N. McComb
and constituted an outstanding, adverse title to the title and

interests of the Irishman claim, but that they did not inform

plaintiff thereof. That in order to protect their interests in

said Irishman claim and to defraud the plaintiff, defendants

secretly purchased the said Wasp claim from said McComb for

the sum of $300. That upon discovering the purchase she

offered to pay them one-half of the purchase price and demand-

ed a deed for a one-half interest in said claim but that the

defendants refused to accept her money or to transfer any in-

terest to her. That by reason of said facts she is entitled to a

deed for such one-half interest. That she has no speedy or

adequate remedy at l?w (see Tr. pp. 2-6).

As a second cause of action the plaintiff alleges that the

defendants have refused to allow her to enter into possession

of either of said mining claims and have denied her right to

any interest therein, but have assumed and exercised the sole

and exclusive possession of the Irishman claim since September,

1932, and of the Wasp claim since July, 1933. She alleges

that they have mined the said claims and have taken therefrom

the sum of $40,000.00, and have converted to their own use

the sum of $30,000.00, but that they refused to account to her

for her share of the profits. That she prays judgment that she

be declared an owner of one-half interest in said Wasp

claim and that she have an accounting for the mining oper-

ations of the said defendants on both of said claims together

with an attorney's fee of $2,500 (see Tr. 7-13).



The defendant Grant by his separate answer admits that the

plaintiff is a co-owner with him and that she owns an undivided

one-half interest in the Irishman No. 1 claim. He admits that

the said claim adjoins the Wasp claim and that the said Wasp
claim was owned by H. N. McComb. He admits that he and

some of the defendants have been working on said Irishman

No. 1 claim, but denies that the vein on which they were work-

ing on said Irishman claim has its apex on the Wasp claim

or that it has any connection therewith, and denies that the

title to the said Wasp claim constituted an outstanding, adverse

title to the interests of the owners of the Irishman claim. He
admits the purchase of the said Wasp claim by himself and

the defendant, George Mutchler, for $300.00, but denies that

said purchase was made secretly or with any intent to defraud

the plaintiff or with any intent to protect any interest pertain-

ing to the Irishman No. 1 claim. He affirmatively alleges that

the veins on the Wasp claim and on the Irishman claim are

two distinct veins situated about 600 feet apart and are com-

posed of entirely different ore substances and formation and

that they dip in different directions. He admits that the plain-

tiff offered to pay the defendant George Mutchler and himself

one-half of the purchase price of said Wasp claim and that

they refused to accept such offer or to transfer any interest to

her in said claim. He denies that she has any right to the said

Wasp claim or any interest therein or to any of the proceeds

therefrom or to an accounting therefor. He further denies

that the plaintiff has ever been denied any right of entry upon

or possession to the said Irishman claim and affirmatively al-

leges that the plaintiff executed a lease of her interests in said

Irishman claim to one C. E. Farrell and that said Farrell en-

tered upon and mined and operated the same, all with the con-

sent and acquiescence of the said defendants. The said Grant

also affirmatively alleges that he furnished plaintiff with a

statement of all of the operations of himself and said George

Mutchler on said Irishman No. 1 claim, which said statement



shov/ed a financial loss in connection with their operations on

said Irishman claim (see Tr. pp. 28-41).

The defendants David and John Mutchler also answered

separately, admitting the ownership of the plaintiff of an un-

divided half interest in the Irishman No. 1 claim and denied

that she was ever denied the right of entry upon or possession

of said claim. They further deny that at the time of the com-

mencem.ent of this action they owned any interest in the said

Irishman claim, but affirmatively allege that they owned a

two-tenths interest in a certain lease executed by the plaintiff

to one C. E. Farrell as lessee, which said interest was duly

assigned to the said defendants and that, together with said

C. E. Farrell, they mined and operated the said Irishman No. 1

claim under the terms of said lease during the year 1934 only.

The said defendants further allege upon information and be-

lief that the veins on the said Irishman claim and on the Wasp

claim are situated 600 feet apart and run parallel to each other

and that each of said veins is of an entirely different formation

and structure, and dip in different directions and have no con-

nection whatsoever with each other. They further allege upon

information and belief that the apex of the vein on the Wasp

claim has not yet been located. They deny that they have

refused to account to the plaintiff for their operations on the

Irishman claim and also deny the right of the plaintiff to any

interest in the Wasp claim or to any of the proceeds therefrom

or to an accounting thereof (see Tr. 42-50).

The plaintiff replied to the separate answers of the defend-

ants, admitting that the defendant Grant furnished such state-

ment. Also admitting the execution and delivery of a lease of

all of her interest in said Irishman No. 1 claim to one C. E.

Farrell, but affirmatively alleged that said Farrell failed to

enter upon said mining claim and commence mining oper-

ations thereon as soon as practicable after the execution of

said lease and that he failed to continuously carry on mining



operations thereafter, and that about the 26th day of June,

1934, she served on said C. E. Farrell a written notice of the

forfeiture of said lease and option and that thereafter the said

lease was of no force or effect (see Tr. 51-59 and 60-68).

The case was tried to the Court without a jury. The defend-

ant George Mutchler not having been served with process and

not having appeared in said action, a judgment was rendered

by the Court awarding the plaintiff an undivided one-half in-

terest in said Wasp claim and giying a separate judgment

against the defendants O. M. Grant, David Mutchler and John

Mutchler in the sum of $3,000.00 each, together vv'ith the costs

of said action, from which said judgment and the v/hole thereof

they have appealed to this Court.

The District Court for the Territory of Alaska is a court of

general jurisdiction, and this action is brought in said Court

under the provisions of

U. S. C. Title 48, Sec. 101 and Sec. 102, Compiled Laws
of Alaska, 1933, Sees. 1091, 1092.

"Sec. 101. District Court. * * * There is established

a District Court for the Territory of Alaska, with the

jurisdiction of District Courts of the United States, and

with general jurisdiction in civil, criminal, equity and ad-

miralty causes, and four District Judges shall be appointed

for the District * * *
"

Sec. 1091, C L. A. 1933.

"Sec. 102. * * * (Fourth Division). One general term

of Court shall be held each year at Fairbanks, and such

additional terms at other places in the Fourth Division as

the Attorney General may direct '=' * *

Sec. 1092, C L. A. 1933.

Appeals.

The Circuit Court of Appeals shall have appellate jur-

isdiction to review by appeal final decisions of the District

Court for Alaska or any Division thereof, in all cases, civil

and criminal * * * jm ^11 other civil cases wherein the
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value in controversy exclusive of interest and costs exceeds

$1,000.00 * * * "

U. S. C. Title 28, Sees. 225 and 86la; Sec. 4051 Comp.
Laws Alaska 1933.

The pleadings giving this Court jurisdiction of this appeal

and the pages of the record on which they appear are as

follows:

Pleadings Page of Record

Notice of Appeal 167-169

Petition for Appeal 171

Assignments of Errors 172

Bonds on Appeal 191-198

Order Allowing Appeal 199

Citation on Appeal 204

STATEMENT OF CASE.

During the month of November, 1928, one Earl R. Pilgrim

(the husband of the plaintiff in this action), and O. M. Grant,

one of the defendants herein, located and staked a lode mining

claim described as the Irishman No. 1 lode claim, situated on

the divide between Happy Creek and St. Patrick Creek in Fair-

banks Mining and Recording Precinct, Fourth Division of Alaska,

and attempted to develop and operate the same as a mine. They

could not get along well together and their efforts at mining

proved unsuccessful. They took their difficulties into Court and

Grant secured a judgment against Pilgrim for certain money

alleged to be due him. Thereupon Pilgrim transferred his inter-

est in said mining claim to his wife, who is now the plaintiff

in this action. Grant remained on the claim and continued to

prospect it, and from time to time took in other persons to

assist him under private arrangements, but their efforts were gen-

erally unsuccessful and unprofitable. After acquiring her hus-

band's interest in said claim, the plaintiff never went upon the

ground; never worked or attempted to work it and never inter-



ested herself in the operations of Grant, except to demand of

him an accounting for his operations in the year 1933. In 1932

Grant optioned an interest in the Irishman to one George Mutch-

ler, one of the named defendants herein, and together they at-

tempted to work and develop the said mine until the year 1933,

but their operations resulted in a financial loss. George Mutch-

ler was not served with process and did not appear in this

action (Tr. 69, 210, 211, 239, 240).

Situated on the westerly side of the said Irishman No. 1

claim, and adjoining the same, is another lode claim, described

as the Wasp lode claim, which had theretofore been located

and staked by one H. N. McComb, an old prospector, who lived

on the claim but had never developed or done any work upon

k. Grant and McComb, being neighbors, visited each other fre-

quently. In the spring of 1933 a verbal agreement was entered

into between them, that Grant might go upon the Wasp claim

and prospect it, and if he so desired, might lease or buy the

same from McComb upon such terms as might be thereafter

agreed upon between them (Tr. 274).

Grant with the assistance of George Mutchler, thereupon quit

the Irishman claim and went upon the Wasp claim and pros-

pected it and put down two shafts thereon each about fifty

feet deep (Tr. 275) and drifted west and discovered a kidney

vein, and thereafter mined on the same. That about said time

the said McComb became very sick and desired to leave Alaska

for medical treatment, and thereupon sold the said Wasp claim

to the said Grant and George Mutchler for the sum of $300.00

(Tr. 275). Before he could leave Alaska, the said McComb died.

Grant and Mutchler thereafter continued on said Wasp claim

and in August, 1934, took in as partners David Mutchler and

John Mutchler, brothers of said George Mutchler—also defend-

ants in this action, and transferred to such persons an undivided

one-fourth interest therein, and ever since have been and up to

the time of the trial of this action were working and operating

the said claim.



On June 24, 1934, the plaintiff Edna G. Pilgrim instituted an

ejectment action in this Court against the said four persons

—

the defendants in this action—claiming that the ground upon

which Grant and George Mutchler were working was the Irish-

man No. 1 claim, and demanding that she be declared co-owner

thereof, and also demanding damages for the withholding there-

of. Said action is numbered 3758 of this Court and is an action

at law to be tried by a jury, and has been at issue and ready

for trial before the institution of the instant case. (The main

issues in said action No. 3758 were—over the objection of all

of the defendants—interjected into this action and tried by the

Court, without a jury.)

About October 20, 1934, the plaintiff commenced the present

action against the said four defendants, alleging that the vein

on the Irishman No. 1 claim was the same vein as that upon

the Wasp claim, and had its apex on the Wasp claim, and that

the Wasp title constituted an outstanding, adverse title against

said Irishman No. 1 claim and against the interests of the owners

thereof, and further alleging that the defendants purchased the

said Wasp claim to protect their interests in the Irishman lode

claim and to defraud the plaintiff; plaintiff prays that she be

declared to be the equitable owner of and entitled to an un-

divided one-half interest in said Wasp claim; that she have an

accounting from said defendants for their operations on the

said Irishman No. 1 claim and also on the Wasp claim, etc.

The defendant O. M. Grant appeared separately by his attor-

ney, Chas. E. Taylor, and the defendants, David Mutchler and

John Mutchler appeared separately by their attorney, Cecil H.

Clegg.

Both of the said cases being ready for trial, the presiding

judge of this Court declared himself disqualified to try either

of them, and thereupon referred this case for trial before Hon.

Simon Hellenthal, District Judge for the Third Judicial Division

of Alaska (Tr. 69).
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SPECIFICATION OF THE ASSIGNED ERRORS RELIED ON.

The appellants rely upon the following assigned errors,

to-wit:

*}umber of Page of Number of Page of

Assigned Record Where Assigjied Record Where
Error

:

Same Appears

:

Error

:

Same Appears

:

1 172, 173, 174

2 174

3 174

4 174

5 174, 175

7 175

8 175, 176

9 176

11 176

17 178

18 178, 179, 180

19 180

20 180, 181

21 181

22 181, 182

23 182

24 182

25 183

26 183

27 183, 184

28 184

29 184

30 185

31 185

32 185, 186

.186

.186

.187

.187

.187

.187

.187

.188

.188

.188

33

34

35

36

37

38

39

40

41

42

43 188, 189, 190

ARGUMENT.
ASSIGNMENT OF ERROR No. 1.

The Court erred in overruling the separate demurrers of the

defendants, O. M. Grant and David and John Mutchler, to

the Amended Complaint of the plaintiff and to the several causes

of action therein, for the reasons:

As to the first alleged cause of action:

1. That several causes of action were improperly united,

to-wit:
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a. A cause of action against the defendant O. M. Grant

for an accounting in connection with his mining opera-

tions on the Irishman No. 1 claim between January 1,

1930, and October 1932;

b. A cause of action against all of the defendants in this

action for an accounting in connection with their joint

operations on said Irishman No. 1 claim from October

1932, to the date of the filing of the complaint in this

action,

c. An action to declare a trust in favor of the plaintiff in

and to an undivided one-half interest in the Wasp claim;

2. That the said first cause of action does not state facts

sufficient to constitute a cause of action against these defend-

ants or any of them.

In paragraph 3 of said first cause of action, plaintiff alleges

that the defendant, O. M. Grant, began actual mining operations

on the Irishman No. 1 lode claim on January 1, 1930; and that

the defendants O. M. Grant, George Mutchler, David Mutchler

and John Mutchler, commenced to work and mine said claim

on October 1, 1932, and she prays for an accounting from

all of the defendants for all the ore extracted by them from

said claim.

It is very evident that the defendants David and John

Mutchler had nothing to do v/ith and were not connected with

the mining operations of the defendant Grant from January 1,

1930, until October 1932. In this connection, we would say that

the said defendants separately moved the Court to strike from

said amended complaint that portion thereof pertaining to the

individual operations of the defendant Grant, but said motion

was denied by the Court; it would therefore appear that such

operations must have been considered material, and the basis

of a cause of action against Grant individually with which

the other defendants were not concerned, and it should have

been made the basis of a separate action against Grant.
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The action against all of the defendants for an accounting

of their operations on the Irishman No. 1 claim is still another

cause of action and should have been brought separately, and

as a separate action.

Also said first cause of action contains an action to declare

a Trust in favor of the plaintiff to an undivided one-half in-

terest in the Wasp lode claim, which is a distinct and separate

matter from their operations on the Irishman claim, and should

have been brought in a separate action for that purpose.

The said cause of action does not state sufficient facts.

Plaintiff says in paragraph 3 thereof:

"There is a vein on said Irishman No. 1 lode mining

claim, running parallel with the side line of said Irishman

No. 1 lode claim, where said claim adjoins that certain

lode mining claim known as the Wasp lode mining

claim and that all of said mining operations of the de-

fendants and all ore extracted from said Irishman claim

were and are in and from said vein, and said vein HAS
ITS APEX ON SAID ADJOINING CLAIM KNOWN AS
THE WASP LODE minmg claim. * * *

That the said Wasp claim constituted an adverse title

against the owners of the Irishman No. 1 claim;

That the defendants purchased the Wasp claim to pro-

tect their interests in the Irishman claim, and to defraud

the plaintiff.

That they refused to transfer any interest in said Wasp
claim to the plaintiff."

Plaintiff evidently bases her right of action on the rule that

generally a tenant in common cannot acquire for himself an

outstanding or adverse title to the common property, but that

such purchase will inure to the benefit of his co-tenant.

We contend that this rule has no bearing on the instant case,

as there was neither a unity of interest or community of inter-

est between Grant and Pilgrim in the Irishman. That such rule
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has more to do with joint tenancy than with co-ownership in

property. The theory and reason for the rule is based upon a

relation of trust and confidence supposed to exist between co-

tenants, but the rule does not go beyond the reason which

supports it.

Hodgson V. Federal Oil Co., 11A U. S. 15, 71 L. Ed. 901.

It cannot be said that there is any relation of trust and con-

fidence between co-owners of mining claims in Alaska.

"When two persons locate mining claims together, as

to such claims their relationship is that of co-tenants of

real estate, not partners."

Garside v. Norval, 1 Alaska 19.

There is no fiduciary relationship between them; each may

mine the ground without consulting the other; each may dispose

of his interest in the property without consulting the other.

Joint tenants, on the other hand, have one and the same in-

terest, accruing by one and the same conveyance, commencing

at one and the same time and held by one and the same

possession.

Tiedman on Real Property, 3rd Ed. 176.

They cannot separate their estates, but must stand or fall

together.

"A fiduciary relationship, strictly speaking, does not

exist between co-tenants by reason of the mere fact that

they are such."

62 C. J. 419, Sec. 23, Note 72 and cases there cited;

Albrecht v. Huencke, 63 N. E. 616;

Streeter v. Schdtz, 27 N. E. 857;

West V. Madansky, 194 Pac. 439;

Klein v. Waltman, 188 N. Y. S. 331.

and unless this fiduciary relationship does exist, the rule will

not apply.

"the rule that the purchase of an adverse or paramount

title inures to the benefit of co-tenants, etc., is, strictly
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speaking, applicable only where all the co-tenants are joint

Tenants, or derive title by descent, devise, or a single con-

veyance from a Common Grantor, and is not generally

applicable to mere tenants in common, whose interests

accrue at different times, by different means, and from
different persons. There being no agreement between them,

respecting the title, they are under no such relation to each

other as to prevent one of them from purchasing an out-

standing title or incumbrance."

Hodgson V. Federal Oil Co., 11A U. S. 15, 71 L. Ed. 901;

Myers v. Reed, 17 Fed. 401;

Burr V. Mueller, 65 111. 258;

Stevens v. Reynolds (Ind.), 41 N. E. 931;

Watkins v. Green (Mich.), 60 N. W. 44;

Boynton v. Veldman (Mich.), 91 N. W. 1022;

St. Mary's Power Co. v. Chandlar, etc., 95 N. W. 554;

Rippettee v. Dwyer, 49 Texas 498;

Bronaiv v. Richardson, 255 S. W. 685;

7 R. C. L. at p. 859, Sec. 52;

Howard v. Manning, 12 A. L. R. at 819.

All of the above cases accentuate the difference between Joint

Tenants and co-tenants or tenants in comm.on. Of course, we

do not concede that there was any outstanding or adverse

common title to purchase.

"The theory of the rule is that a relation of trust and

confidence between tenants in common exists as a matter

of law, only where the co-tenants hold under the same con-

veyance or devolution of title; not where they acquired

their respective titles at different times and came into co-

tenancy under and by different conveyances.

Brany v. Nugent, (N. J.
Eq.) 135 Atl. 780.

In the instant case, there is nothing in common between the

plaintiff and the defendants; they do not hold their title to the

Irishman claim under the same conveyance; The Wasp lode

claim was a distinct lode claim, and had nothing to do with

the Irishman claim, and was not in conflict therewith, and did

not constitute an adverse outstanding title against the Irishman,
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and the purchase of said Wasp claim by the defendants was

not impressed with any trust in favor of the plaintiff.

And the demurrers to the first cause of action should have

been sustained.

As to the second alleged cause of action (Assignment of

Error No. 1) a similar demurrer is interposed:

1. That several causes of action are improperly united.

a. An action to declare a trust in favor of the plaintiff

in and to a portion of the Wasp lode claim. See paragraphs

2, 3, 4, 5 and 6 of said cause of action (see Tr. pp. 7, 8,

9 and 10).

b. An action for an accounting from the defendants in

connection with their mining operations on the Wasp lode

claim (see par. 7 Tr. p. 11) which is the basis of a sepa-

rate action and should be at least separately stated.

c. An action for an accounting from the defendants in

connection with their mining operations on the Irishman

No. 1 lode claim (see par. 9 Tr., p. 11) which is also the

basis of a separate action, and should at least be sepa-

rately stated.

2. That the said second cause of action does not state facts

sufficient to constitute a cause of action against these defend-

ants.

The argument advanced in support of the demurrer to the

first cause of action is respectfully urged and adopted in sup-

port of this demurrer, together with the following:

Paragraph 8 of said second cause of action (Tr., p. 11)

attempts to allege an ouster of the plaintiff by the defendants,

but we respectfully contend that such allegations are merely

conclusions of the pleader, and that no specific fact of ouster

is alleged. The only fact alleged is that the defendants have

wrongfully assumed and exercised the sole and exclusive pos-

session and control of the said mining claim.
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While it may be true that the plaintiff has not seen fit to

enter upon the ground or mine the same, and that the defend-

ants have been there for several years trying to find and de-

velop a mine, that will not constitute an ouster.

"An ouster is not established by the fact that one co-

tenant enters into and remains in the exclusive possession

of the common property."

62 C /. 424, Sec. 31, also p. 428, Sec. 35, Note 62;

Coats V. Riley, 1 Pac. 2nd, 644 (652) ;

Oglesty V. Uollister, 18 Calif. 146;

Ricard v. Williams, 7 Wheat. U. S. 121; 5 L. Ed. 413;

Chouteau v. Chouteau, et al., 152 Pac. 373;

Ragan v. McCoy, 29 Mo. 356;

Howe Scale Co. v. Terry. 47 Vt. 62;

Union Cons. Sil. Co. v. Taylor, 100 U. S. 27, 25 L. Ed.

541.

In the case of Chouteau v. Chouteau, supra, the Court,

through Hardy,
J.,

says:

"and even if defendants were in full possession, the mere

possession of a tenant in common, no matter how full and

complete, does not of itself operate as an ouster of his co-

tenant, or amount to an adverse possession as against the

claim of such co-tenant."

"In the absence of statute, a tenant in common may

make such use of the common property as its nature makes

appropriate, and is accountable to none therefor—unless he

excludes his co-tenant."

2 Lindley on Mines. 2nd Ed. I4l4, Sec. 789.

Every co-tenant has the right to enter into and occupy the

common property and every part thereof—provided, that in so

doing, he does not exclude his fellow-tenants or deny some

right to which they are entitled.

1 R. C. L.. p. 741, Sec. 61;

62 C. /. 420, 421, 422.
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In Oiven v. Morton, 24 Cal. 377, the Court says:

"The possession of one is constructively the possession
of all * * * To disseize his companions there must be such
acts as are constructively equivalent to an ouster."

See also

Oglesty V. Hollister, 18 Cal. 146;

Rkard v. Williams, 1 Wheat. U. S. 121, 5 L. Ed. 413;
Coats V. Riley, 7 Pac. 2nd, 652;

Chouteau v. Chouteau, 152 Pac. 373.

In the absence of statute, a tenant in common may make
such use of the common property as its nature makes appro-

priate, and is accountable to none therefor, unless he excludes

his co-tenants.

2 Lindley on Mines, 2nd Ed. I4l4, Sec. 789;

52 C. J. 448;

Mahon v. Barnett, 45 S. W. 24;

Belknap v. Belknap, 41 N. W. 568;

Van Otmer v. Hardy, 71 N. W. 241-243;

Pico V. Columhet, 12 Calif. 4 14;

McCord V. Oakland Q. Co., 27 Pac. 863;

Balfour v. Balfour, 33 La Anno. 297;

Becnel v. Becnel, 23 La Anno. 150;

Dodson V. Haynes, 2 S. E. 415.

So we must look to the Alaska Statutes for a different rule,

if any there be.

The only Alaska Statutes concerning actions between tenants

in common are as follows:

Section 2866, Compiled Laws of Alaska 1933:

"A tenant in common may maintain any proper action

or proceeding against his co-tenant for receiving more than

his just proportion of the rents and profits of the estates

owned by them in common."

Section 3772 of the same compilation is as follows:

"In an action * * * by a tenant in common of real

property against a cotenant, the plaintiff shall show, in
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addition to the evidence of his right of. possession, that the

defendant either denied the plaintiff's right, or did some
act amounting to such denial."

It is not disputed that the plaintiff owns an undivided one-

half interest in the Irishman No. 1 claim. There is no allega-

tion in the pleadings that she has ever been denied possession,

or that she has in any manner been ousted therefrom. There

is no allegation in the pleadings that there were or are

any rents or profits taken from the property; There is no

allegation that the defendants ever received any rents or profits,

or that there are any rents or profits due from the defendants

to the plaintiff. The only allegation as to what was received

by the defendants from the property is found in paragraph 9

of the said second cause of action (Tr., p. 11).

"That plaintiff is informed and believes and therefore

alleges that the said defendants have extracted ores from

said Irishman No. 1 lode mining claim and from said

Wasp lode mining claim, of the value of more than forty

thousand dollars, and have kept and converted to their own
use the profits from said ores and from their said mining

operations in the sum of thirty thousand dollars and have

failed and refused and still fail and refuse to account to

this plaintiff for her share of said profits."

We contend that before plaintiff can recover anything insofar

as the Irishman No. 1 claim is concerned, she must show a

denial of her rights under the Alaska statute. Sees. 2866, 3772.

And such ouster or denial of right should be alleged in the

pleading.

Pico V. Columhet, 12 Cal. 4l4;

62 C. J. 500, Sees. 144 and 145;

Angela v. Angela, 35 N. E. 229;

Anyart v. Merrick, (Or.) 34 Pac. 2nd 629;

Anyart v. Merrick, 198 N. W. 823.

And in the absence of such matters we contend that no cause of

action has been alleged as to the Irishman No. 1 claim.



18

ASSIGNMENT OF ERROR No. 2.

The Court erred in proceeding with the trial of the case before

all the necessary parties were properly before it, in that George

Mutchler, one of the defendants, was a necessary party and had

not been served with process and was not then before the Court.

It is alleged in the amended complaint that all of the de-

fendants are co-owners of the Irishman No. 1 claim, and of

the Wasp lode claim, and that they worked and operated the

same.

Nothing more is needed to make them mining co-partners,

and they are all interested in the mining claims and in the

proceeds of the working thereof, and until all of the parties,

—

including the defendant George Mutchler—are before the Court,

the matters in controversy cannot be satisfactorily settled.

"If judgment is sought, collectible out of the fund con-

sisting of rents collected for the benefit of all, all of the

co-tenants must be joined as parties."

62 C. J. 498, Sec. 142, Note 99 (99) ;

Armstrong v. Armstrong, 158 N. Y. S. 853;

47 C. J.
87, Sec. 173, Note 63 and cases there cited.

And the Alaska Statute so provides,

—

Sec. 3392 Co?np. Laws Alaska, 1933,—

"Who must be made parties to action. Of the parties

to the action, those who are united in interest must be

joined as plaintiffs or defendants."

And if the defendant is not served, the case cannot be tried

without his presence.

Simon v. Gibraltar Con. Co., 166 N. Y. S. AG6.

And it is not enough to simply include him in the title of the

case, but he should be brought before the Court and his rights

or liabilities adjudicated.

At the commencement of the trial, a motion was made by

attorney Cecil H. Clegg who appeared specially for the defend-
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ant George Mutchler, to dismiss the case against such defendant

for the reason that he had not been served with process. (See

Tr. 210.) And the matter was also called to the attention of the

Court that the said George Mutchler was a necessary party.

(See Tr., page 211.)

Mr. Hurley. I would like to have some time within which to

investigate this matter before taking up the motion. * * *

The Court. All right, I will set the hearing of that motion

for some time later and give you some time to investigate it.

Mr. Taylor. Until that motion is decided, the case is not at

issue.

The Court. He is just an extra party.

Mr. Taylor. He isn't an extra party. He is a very necessary

party and until the person is before the Court, the case cannot

be properly decided. A glance at the pleadings will show that.

The Court. The plaintiff does that at his own peril. You may

go on with the case.

Mr. Clegg. To what time will Your Honor postpone the

hearing ?

The Court. The first thing tomorrow morning. Go on with

your case, Mr. Hurley.

The motion to dismiss as to George Mutchler was there-

after denied. (Tr. 69-70.)

We contend that the defendant George Mutchler should have

been brought in by order of Court, and that the case should

not have proceeded without his presence as a party before the

Court.

ASSIGNMENTS OF ERROR Nos. 3 and 5.

The Court erred in permitting in evidence over the objection

of the defendants, certain maps, being plaintiff's Exhibits Nos. 1

and 2, which maps were not made from any survey or notes nor

from any actual knowledge of the witness. In this connection,

the following occurred. (Tr. 217.)
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Mr. Hurley. We offer this map in evidence and ask that it

be marked plaintiff's Exhibit 1.

The Court. Any objections to the offer?

Mr. Taylor. Just a moment if the Court please, while we

examine the map. May we ask a question?

The Court. You are permitted to do that.

Mr. Taylor. Mr. Pilgrim, when was this map made?

A. On the day that it shows.

What date was that?

January 26, 1930.

Was it made from scale?

Not exactly to scale.

Was it made from survey?

Not a transit survey.

It was just simply an impression of yours as to what it

Q.

A.

Q
A.

Q
A.

Q-

was?

A. It was part of a report which is on file in Juneau in

the Territorial Mining Department office. The original is in

Juneau, or the tracing is, from which that was made.

Mr. Taylor. We object to the offer of this map in evidence

for the reason that it is incompetent, irrelevant and immaterial.

No proper foundation has been laid for its introduction.

The Court. What vv^as the purpose of your offer?

Mr. Hurley. The purpose of this offer is to show the direc-

tion of the vein * * *

The Court. It does not purpose to be an accurate survey?

Mr. Hurley. No your honor, just his knowledge of the strike

and direction of that vein.

The Court. Just for the purpose of illustrating his testimony?

Mr. Hurley. Yes your Honor.

Mr. Taylor. If the Court please, we object to this map on the

further ground that the map shows the direction of a placer

shaft and does not show any particular direction as to the

strike of a vein. It simply shows the location of certain veins,

and the strike may lie any direction within those lines.
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The Court. It may be received for the purpose of illustrating

his testimony and for that purpose only. Objection overruled

and the map will be received only for the purpose stated.

Mr. Taylor. Exception.

The Court. I will allow an exception. (Tr. pages 217-218-

219.) And again as to plaintiff's Exhibit No. 2. (See Tr., pages

222, 223 and 224.)

Witness (Pilgrim) identified plaintiff's Exhibit No. 2 as a

map showing a survey made by John Quenboe which shows a

part of the Irishm.an No. 1 * * * That witness pointed out to

Mr. Quenboe the corner stakes that are marked on the

map * * *

Q. Does that map correctly represent the Southwest corner

of the Irishman No. 1 lode claim, as you staked it.^

Mr. Taylor. We object to that as calling for a conclusion and

not the best evidence.

The Court. Objection overruled.

Mr. Taylor. Exception.

A. It does as far as I know. This is another man's survey

and I couldn't vouch for his survey. * * *

Mr. Taylor. I renew my objection to that, if the Court please,

as not the best evidence.

The Court. That's what he is saying himself. That it is not

the best evidence.*******
Mr. Clegg. If I understand you correctly you say you did not

make the survey which is depicted on that map.

A. I assisted in it.

Q. Did you handle the instrument yourself?

A. I did not.

Q. Did you make that map that you are testifying about?

A. I did not.

Mr. Clegg. We object to the testimony and ask that it be

stricken as incompetent, irrelevant and immaterial and not the

best evidence.
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The Court. The evidence will not be stricken. The evidence

will be allowed to stand. If he can attach that map up with

the actual survey it will be admitted, otherwise not.

Mr. Clegg. We would like an exception.

The Court. You may have an exception.

The map was in and remained in evidence—regardless. And
was considered by the Court in determining the issues. Which is

respectfully urged as error.

ASSIGNMENT OF ERROR No. 4.

The Court erred in permitting evidence over the objection of

the defendants as to the location of the Irishman No. 1 lode

claim, because such evidence is not within the issues of this case

and was an attempt to prove another action now pending in

this Court between the same parties, to-wit: Cause No. 3758 of

this Court, which is a law action of ejectment, and involves the

location of this particular stake, all of which facts were then

and there brought to the attention of the trial Court.

It will be noticed that there were two cases referred to Hon.

Simon Hellenthal for trial, one being a law action and the

other the instant case. At the time of the setting of the cases for

trial, defendants tried to have the law case set down first,

but plaintiff insisted upon trying this equity case before the

other.

At page 214 of the Transcript while Mr. Pilgrim was testi-

fying, the following occurred:

Witness. * * * that the cabin was just a few feet North and

East of the Southwest corner stake of the Irishman No. 1 lode

claim.

Q. When was the last time that you ever saw that South-

west corner stake of the Irishman No. 1 lode claim that you

remember of?

Mr. Clegg. We object to any more testimony as to the loca-

tion of the Southwest corner stake of the Irishman No. 1 lode
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claim as not within the issues of this case and wholly imma-

terial. As we have already called your Honor's attention there

is another action pending in this Court, a law action pending

between the same parties on the question of the boundary line

between the Wasp and the Irishman No. 1 involving the loca-

tion of this Southwest corner stake, and this case has been at

issue for several months, and, as we requested the other day,

this case should be tried before the present suit.

The Court. Objection will be overruled.

Mr. Clegg. We wish an exception.

The Court. You may have an exception.

Witness then continued testifying about this stake.

Mr. Clegg. We would like our objection to be considered in

connection with all of this testimony on this subject, your Honor,

on the same ground.

The Court. That may be understood.

We earnestly contend that all of this testimony should have

been eliminated.

ASSIGNMENT OF ERROR No. 7.

The Court erred in denying the motion of the defendants for

a dismissal and nonsuit of this action, at the end of the plain-

tiff's testimony. (Tr. 267.)

Mr. Taylor. At this time, the defendant O. M. Grant moves

for a dismissal of' this action and for nonsuit upon the grounds:

First that the proper necessary parties are not before the Court

and that adjudication of this action cannot be determined at this

time on the evidence before the Court. Second, That the evidence

adduced by the plaintiff is inadequate and insufficient to support

the allegations of the complaint on either the first or second

cause of action.

Mr. Clegg. If your Honor please, I would like to avail myself

of the benefit of Mr. Taylor's motion * * *

The Court. The record may shov.' the clients represented by

Mr. Clegg join in this motion. * * *
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Mr. Clegg. And we ask the Court to grant a non-suit in

behalf of the defendants under the provisions of Sec. 3876 of

our Code, part of which reads as follows:

"Whenever upon the trial it is determined that the plain-

tiff is not entitled to the relief claimed or any part thereof,

a judgment shall be given dismissing the action. * * *"

The Court. The Court knows that the evidence in this case

is not so very satisfactory and I would like to have it much

more clear. I believe, however, that the motion for nonsuit

should be denied, and I am denying the motion for a nonsuit.

Mr. Taylor. Note an exception.

Mr. Clegg. We desire an exception, of course, your Honor.

All defendants were allowed an exception by the Court.

An argument advanced in support of Assignment of Error

No. 2 is hereby adopted and is respectfully urged in support

of the first contention that the proper necessary party is not

before the Court.

As to the insufficiency of the evidence.

There is no evidence whatsoever in the whole proceeding to

sustain an ouster of the plaintiff by defendants or any of them,

from the Irishman No. 1 claim; Defendants admit and have

never denied the plaintiff's title or right of possession of said

Irishman claim. Not one bit of evidence is before the Court that

the plaintiff was ever denied the right of access to the Irishman

No. 1 claim, nor even to the Wasp claim. She testified herself

that she had been upon the Irishman claim several times, and

that upon request of her attorney, her husband and his surveyors

had been permitted to go down and examine all of the workings

of the defendants. She further testified that she had leased her

interests to one C. E. Farrell, and that he had gone on the

claims and worked with some of the defendants. So there is

absolutely no evidence whatsoever of any ouster, but plenty to

the contrary.
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We hereby adopt and respectfully urge the argument advanced

in support of Assignment of Error No. 1 in connection with the

question of ouster and earnestly contend that under the law, and

under the Alaska Statute hereinbefore quoted, the plaintiff

cannot succeed in this action until she has alleged and estab-

lished a denial of her rights.

We earnestly contend that there was no evidence to show

that there was any apex of any vein disclosed, either on the

Irishman No. 1 claim or on the Wasp claim; All of the work

testijEed to was done on the dip of the vein and no apex

thereof has yet been discovered. It was not shown that the

workings of the defendants were on the Irishman No. 1 claim,

but was on disputed ground; See Tr. 261—evidence of John

Quenboe, and which question is involved in the law action here-

inbefore referred to.

If the apex of the vein is on the Wasp claim, then it belongs

to the Wasp claim and the owners of the Irishman claim could

have no interest therein.

Even if it were true that the defendants found this Wasp

lode or vein by tunnelling from the Irishman No. 1 claim, if

the apex of the vein so discovered was on the Wasp claim, and

not on the Irishman No. 1, the defendants could not acquire

any right, either for themselves or their co-owner, in that or

any other vein which did not have its apex on the Irishman

No. 1 claim. They could not acquire any interest in the Wasp

vein or claim by entering it from belov/. It would not belong

to the owners of the Irishman No. 1 claim under any phase

of the law, because a locator is only allowed such vein within

the boundaries of his claim which has its apex within the

boundaries of his claim.

Bluebird Mining Co. v. Murry, 23 Pac. 1022;

Doe V. Waterloo Mng. Co., 54 Fed. 935;

Flagstaff Silv. M. Co. v. Tarbott, 98 U. S. 463, 25 L. Ed.

253;
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Del Monte M. Co. v. Last Chance M. Co., Ill U. S. 55,

43 L. Ed. 72 U. S. C A., Title 30, 143 Sec. 243;

Pardee v. Murry, 2 Pac. 16;

Iron & Silver Mine v. Cheeseman, 116 U. S. 529, 29

L. Ed. 712;

Collins V. Bailey, 125 Pac. 518;

Tom Reed G. M. Co. v. United Eastern M. Co., 209 Pac.

283 Afif. U. S.;

Cheeseman v. Shreve, 37 Fed. 26.

In Larkins v. Upton, 144 U. S. 24; 36 L. Ed. 330, the Court

says:

"It is unquestioned law that the top or apex of a vein

must be within the boundaries of the claim in order to en-

able the locator to perfect his location and obtain title."

Such vein on the Wasp lode claim did not and could not

constitute an outstanding, adverse or conflicting title to the

Irishman No. 1 claim. There was no connection between the

two claims, or between the two veins, because there must have

been two veins, the one upon which the Irishman No. 1 lode

claim was founded, and the one upon which the Wasp lode

claim was founded.

ASSIGNMEINTS OF ERROR Nos. 8 and 9.

The Court erred in admitting, over the objection of the de-

fendant Grant, evidence pertaining to the amount of ore taken

from the Wasp claim. (Tr. 282.)

Witness Grant was testifying, on cross-examination.

Q. Was that all the ore you took out of this second shaft?

Mr. Taylor. Just a moment. You are speaking now of the

shaft on the Wasp.^

A. On the Wasp.

Mr. Taylor. We object on the ground that it is incompetent,

irrelevant and immaterial.

The Court. Objection is overruled; exception allowed.
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We contend that this evidence was immaterial; It was testi-

fied that the defendant Grant and George Mutchler, purchased

the Wasp claim as a private investment and without any regard

to the Irishman No. 1 claim; that they prospected the Wasp
claim and sank several shafts on it, and this testimony was as

to ore that came out of the second shaft sunk on the Wasp. See

Evidence of Grant at page 283 Tr.

We contend that the plaintiff is not entitled to any interest

in this Wasp claim, and therefore the testimony should have

been excluded.

ASSIGNMENT OF ERROR No. 11.

The Court erred in sustaining the plaintiff's objection to the

following question asked of the Witness George Mutchler, as

follows (Tr. 322):

Q. At the time you made this actual contract with McComb
and purchase for the Wasp mining claim under the option

agreement that you have been shown here, and which has been

introduced as Defendants Exhibit No. 3, did you have any

intention of protecting any interest that you then had in the

Irishman No. 1 or Irishman No. 2 quartz mining claims? (See

Tr. 322.)

Mr. Hurley. We object to that as being incompetent, irrele-

vant and immaterial.

The Court. Objection sustained. He has already said what

his intention was. He said he found the lead that they were

working for from the Irishman. They found it there on the

Wasp and it was his purpose to protect the lead.

Mr. Clegg. I did not understand him to say that, your Honor.

The Court. My understanding was that his purpose in buying

the claim was that Grant told him that he had found the lead,

this apex and lead on the Wasp and that was the reason he

purchased the claim.

Mr. Clegg. I don't believe he said that, your Honor.
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The Witness. The lead, it was on the Wasp.

The Court. And that was the reason he purchased the claim,

because the apex of this vein was on the Wasp, if I am not

mistaken.

Mr. Clegg to Witness. Did Grant say anything to you about

an apex.-^

A. No, sir. He had said nothing about an apex. I didn't

know what an apex was at that time.

Q. Did he say anything to you about finding any particular

vein?

A. No. Only that he found a vein on the Wasp and nothing

on the Irishman, is the way I understood it, and for that reason

we bought it.

Q. Beg pardon.^

A. For that reason we bought the Wasp. That's what my
intention was. It wasn't to defraud anybody though.

We respectfully call the Court's attention to the testimony of

George Mutchler found on pages 319 to 324 of the transcript,

and that there is no testimony to bear out the impression as

expressed by the Court, and that if the Court received such

impression, then it was highly prejudicial to the rights of the

defendants, and should have been remedied by the Court.

ASSIGNMENT OF ERROR No. 17.

The Court erred in refusing to grant the defendant's motion

for a directed verdict against the plaintiff at the close of the

testimony, for the reason that the evidence introduced by the

plaintiff and as controverted by the defendants was insufficient

to sustain the allegations of her amended complaint. (Tr. 384.)

Mr. Clegg. We would also like, at this time to ask leave to

renew the motion which we made at the conclusion of the plain-

tiff's case for a non-suit as to defendants John Mutchler and

David Mutchler, or in their behalf, and also in behalf of the

defendant Grant. I think Mr. Taylor joins me?

Mr. Taylor. Yes.
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The Court. You can move for a directed verdict and you

wouldn't have to get permission of the Court to do that.

Mr. Clegg. We do that now, your Honor, on all the grounds

heretofore urged, and upon the further ground that the interest

claimed by the defendants David Mutchler and John Mutchler

show no connection whatever with the title to the Irishman

No. 1. The testimony so far has failed to show what their

connection is with the title of the Irishman No. 1.

The Court. Your motion vv'ill be overruled and you are each

allowed an exception.

The argument advanced in support of Assignment of Error

No. 7 is hereby adopted and is respectfully urged in support

of this assignment.

ASSIGNMENT OF ERROR No. 18.
'

The Court erred in refusing to grant the motion made by all

of the defendants at the conclusion of the testimony, to-wit:

Mr. Clegg. * * * At this time, your Honor, I would like

to call the Court's attention to this fact and make a motion

accordingly, that the testimony now before the Court, and the

record that has been received in evidence shows that there are

two distinct issues which are not disclosed in the pleadings.

Both of those issues are legal issues; they raise conclusions of

law and are not determinable in an equity action such as this.

The first proposition is as to whether or not the apex of the

vein found, as shown by the testimony on the part of the plain-

tiff, or tending to show that the vein found by the defendant

Grant apexed on the claim known as the Wasp, and that is the

allegation in the complaint of the plaintiff, that this vein from

the Irishman No. 1 extends over to the Wasp and that it apexed

there. We deny that but in view of that testimony, your Honor,

which is before the Court, there is a precise legal issue raised

and upon which the defendants now appearing before the Court

are entitled to a jury trial. There is also the other issue as to

the precise location of the line between the Wasp lode claim
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and the Irishman No. 1 lode claim which this vein inter- (139)

sects. That also raises a pure question of law which is determin-

able only by a jury, and this being an equitable action, your

Honor, we claim that the defendants who appear here, Grant

and the two Mutchlers, are entitled to a jury trial on those

issues, and that the matter couldn't be determined by the Court

with respect thereto, or to either of them, and for that reason

we ask now that the Court grant either one of two propositions:

first, that the case be continued until these matters are deter-

mined by a trial by a jury under the law and under the Consti-

tution, or that the Court does not in any way decide the issues

presented by the pleadings and by the evidence. If the Court

feels that there are other things shown by the evidence that

are not in the pleadings that he has a right to take cognizance

of, why then these may be determined, but we submit, if your

Honor please, defendants are entitled to a jury trial on these

two purely legal issues, and we ask that the case be continued

until that is accomplished. We also call your Honor's attention

to the fact that we have several times referred to an action in

ejectment pending now in this Court which is a legal action, an

action of ejectment which will decide, if it is ever tried, the

precise matter I have now called to your Honor's attention, and

that case is pending and at issue, and has been at issue prior

to the time when this action was filed and it has not yet been

tried. And we submit that in order to have full and impartial

justice we are entitled to a jury trial for these reasons.

Mr. Taylor: The defendant Grant also joins in the motion.

The Court: Motion will be denied and you are allowed an

exception. This case is a case to establish a trust and for an

accounting. You have legal issues raised in this case and the

court of equity will decide them. It is a principle of law that a

court of equity takes jurisdiction and does complete justice

between parties even to deciding questions that ordinarily should

be submitted to a jury. If you had wanted a jury in this case
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you could have had it in the case, but in such a case the jury

vv'ould only be advisoiy to the Court and the Court could dis-

regard any iinding of the jury made in such a case. (See Tr.

pages 384, 385 and 386.)

The argument urged in support of Assignment of Error No.

11 is also adopted and respectfully urged in support of this

Assignment.

ASSIGNMENT OF ERROR No. 19.

The Court erred in denying the motion of the defendant

Grant for an order dismissing the action for the reason that no

decision or opinion was rendered by the trial Court within the

term in which the case was tried, to-wit: the 1935 term of said

Court, and that the said cause v/as not continued over the said

term by the judge who tried said cause: and for the further

reason that the Judge who regularly presided over the said

Court had theretofore declared himself disqualified to act as the

trial judge of said action and was therefore not qualified to

continue or extend the said cause over the said term.

The only Order extending this case over the term is signed

by Hon. Harry E. Pratt, District Judge. (See Tr. page 72.) Who
had theretofore declared himself disqualified to determine the

same. (See Tr. page 69.)

ASSIGNMENT OF ERROR No. 20.

The Court erred in denying the motion of the defendant

Grant for an order striking from the files the proposed findings

of fact and conclusions of lav/ filed herein and served upon him

on March 31, 1936, for the reason that the said findings and

conclusions v/ere not served upon him within the time pre-

scribed by the rules of this Court, to-wit: within five days from

the rendering and filing of the opinion and decision of the

Court.

The case was tried between September 30 and October 9,

1935, and was then taken under advisement by the Court: No
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further action was had in said cause until February 10, 1936,

when the Court filed its opinion at Fairbanks, which was dated

at Cordova, Alaska, on February 3, 1936. (See Tr. 73 to 117.)

Thereafter and on March 31, 1936, the plaintiff's proposed

Findings of Fact and Conclusions of Law were served upon

the defendants and lodged with the Clerk of the Court. (See

Tr. 126.)

The defendants thereupon served and filed their motion to

strike said proposed Findings and Conclusions, which said

motion was by the Court overruled on May 4, 1936, and the

order overruling the same filed at Fairbanks, Alaska, on May 11,

1936. No hearing was had upon defendants' motion, or chance

given them to be heard, but said motion was decided at Valdez,

in the Third Division of Alaska, without notice, and none of

the defendants v/ere present at said place, notwithstanding re-

citals in said order overruling our proposed findings of fact

and conclusions of law and other orders signed by said Court

on said date, to the contrary.

ASSIGNMENTS OF ERROR Nos. 21 to 30, inclusive.

21. The Court erred in finding as a matter of fact that

portion of Paragraph 3 of the findings of fact made herein and

filed by the Court, commencing on the seventh line thereof, with

and including the following words:

"That there is a vein on the said Irishman No. 1 lode

mining claim, running parallel with the sideline of the

said Irishman No. 1 lode mining claim where said Irish-

man No. 1 lode mining claim adjoins that certain lode

mining claim known as the Wasp lode mining claim. That

all said mining operations of the said defendants where

ore was extracted from the said Irishman No. 1 lode mining

claim were and are in and from the said vein;"

for the reason that said finding of fact is confusing and uncer-

tain and is not supported or warranted by the evidence.
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22. The Court erred in finding as a fact that portion of

said Paragraph 3 of said findings of fact, contained in the last

two lines thereof and including the words:

"And the said vein has its apex on said adjoining claim
known as the Wasp lode mining claim;"

for the reason that the said finding of fact is not supported or

warranted by the evidence, but is contrary thereto.

23. The Court erred in finding as a fact that portion of

Paragraph 4 of such findings, contained in the first six lines

thereof and including the words:

"That after the 1st day of October, 1932, and before the

6th day of June, 1933, and as a result of the mining opera-

tions of said defendants on said Irishman No. 1 lode min-

ing claim, defendants discovered that the said vein on
which they were working on the said Irishman No. 1 lode

mining claim had its apex on the adjoining claim known
as the Wasp lode mining claim;"

for the reason that the said finding of fact is not sustained

by the evidence, and is contrary thereto.

24. The Court erred in finding as a fact that portion of

said Paragraph 4, contained in the last five lines thereof and

including the words:

"That the title in and to the said Wasp lode mining

claim in the said H. N. Macomb then and there consti-

tuted an outstanding and adverse title as against the right,

title, and interest of plaintiff and defendants in and to the

said Irishman No. 1 lode mining claim;"

for the reasons: (a) That the said finding is not sustained or

warranted by the evidence, but is contrary thereto, (b) That the

said statement is a conclusion of lav/.

25. The Court erred in finding as a fact that portion of

Paragraph 5 of said findings, commencing on line three of said

Paragraph and including the following words:

"That thereafter and on or about the 6th day of July,

1933, said defendants secretly and without the knowledge
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of plaintiff purchased from the said H. N. Macomb the
said outstanding adverse title in and to the said Wasp
lode mining claim;"

for the reason that such finding of fact is not borne out or sus-

tained by the evidence, but is contrary thereto.

26. The Court erred in finding as a fact that portion of said

Paragraph 5 of said findings, commencing on the thirteenth line

of said paragraph with and including the words:

"That the defendants purchased the said Wasp lode
mining claim for the purpose of protecting their interest in

and to the said Irishman No. 1 lode mining claim and for

the further purpose of attempting to defraud plaintiff of

her interest in said vein on the said Irishman No. 1 lode

mining claim;"

for the reason that the said finding of fact is not sustained or

warranted by the evidence, but is contrary thereto.

27. The Court erred in finding as a fact all of the matters

and things contained in paragraph 6 of said findings, and the

whole of such paragraph, for the reasons:

(a) That the same is not sustained or warranted by the

evidence.

(b) That as to the last three lines of said paragraph, to-wit:

"And defendants are accountable as such and not as

owners of a one-tenth interest, which did not arise until

the agreement with Farrell, Plaintiff's Exhibit No. 9, was

entered into;"

for the reason that such statement is merely a conclusion of law.

28. The Court erred in finding as a fact that portion of

Paragraph 8 of said findings, commencing on the fourth line

of said paragraph with and including the following:

"And the defendants, by reason of the mining operations

carried on on said Irishman No. I lode mining claim, ob-

tained knowledge that the apex of the vein they were

working on was on the said Wasp lode mining claim;"
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for the reason that the same is not sustained by the evidence,

but is contrary thereto.

29. The Court erred in finding as a fact that portion of said

Paragraph 8, commencing on the seventh Hne thereof with and

including the words:

"And that the defendants, on account of the said knowl-
edge so obtained and to protect their right and title to the

lode on the Irishman No. 1 lode mining claim;"

for the reason that the same is not sustained by the evidence

and is contrary thereto.

30. The Court erred in finding as a fact that portion of said

Paragraph 8 of said findings, contained in the last three lines of

said paragraph and including the v/ords:

"The defendants hold a one-half interest in and to the

Wasp lode mining claim in trust for the plaintiff, and

should account to the plaintiff for the ore taken therefrom;"

for the reasons:

(a) That such a finding is not sustained by the evidence,

but is contrary thereto.

(b) That such statement is merely a conclusion of law.

These assignments of error are based generally on the ground

that they are not sustained by the evidence and are contrary

thereto. We especially call the Court's attention to the trial

court's apparent misconception and misunderstanding of the

evidence presented by the defendants, especially in view of the

fact that the named defendant, George Mutchler, was not

served in this action and did not appar therein, and that the

defendants John Mutchler and David Mutchler acquired no

actual interest in the Irishman No. 1 Quartz Claim until June 26,

1934 (Tr. 389). Notwithstanding this situation, wholly uncon-

tradicted, the trial court repeatedly and successively refers in

these separate Findings to the "defendants" without mentioning

what specific defendants are referred to, but such reference can
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mean only the defendants O. M. Grant, John Mutchler and

David Mutchler. The Wasp lode mining claim was purchased

by George Mutchler and Grant from the then owner, Macomb,

in July, 1933, and only the defendant O. M. Grant and the

unserved and unappearing defendant George Mutchler had any-

thing whatsoever to do with the Wasp claim at that time and

for over a year thereafter, and even George Mutchler acquired

no actual interest in the Irishman claim until June 26, 1934.

Grant had given the three Mutchlers an option on certain inter-

ests in the Irishman claim in September, 1932, with an escrow

deed to be delivered when $1,500.00 was paid therefor, but only

$350.00 had been paid at the time of trial (Tr. 390). The

escrow deed was never delivered by the escrow holder and was

in the possession of the escrow holder at the time of trial (Tr.

319). The three Mutchlers never exercised this option and the

same was superseded by the instrument dated June 26, 1934

(Tr. 389).

All of these separate Findings, which are separately assigned

as error on the part of the trial court, in other respects run

counter to all the credible evidence in the case and are against

the clear weight of the evidence in the record. No substantial

evidence was introduced by the plaintiff as to the existence of

any vein on the Irishman No. 1 which parallels its side line

where it adjoins the Wasp claim. All the credible evidence,

however, shows a vein of commercial ore North of the Southerly

side line of the Wasp claim and nowhere else. All the credible

evidence shows that no vein was found on the Irishman No. 1

that could be worked at a profit after years of effort on the

part of Grant personally and, after 1932, by Grant and George

Mutchler who furnished Grant the necessary money. After re-

peated failures by these two men to find a workable vein on

the Irishman No. 1, Grant was permitted by Macomb, the

owner of the Wasp, in the early Spring of 1933 to explore and

prospect his claim under a promise by him to Grant of a lease
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or sale of the Wasp to him, if he desired either (Tr. 274).

Grant accepted Macomb's proposition, communicated the same

to George Mutchler, and they both quit working on the Irishman

No. 1, went upon the Wasp claim, prospected the same, and

discovered some float outside of the lines of the Irishman No. 1

and within the lines of the Wasp, and, on July 6, 1933, secured

an option on the Wasp from Macomb which was exercised in

October, 1933, by Grant and George Mutchler (Tr. 275).

The plaintiff's claim may be summarized by saying that she

wants a decree awarding her a half interest in the Wasp claim

and in all ore taken therefrom because of her admitted owner-

ship of a one-half interest in the Irishman No. 1. She also desires

an accounting not only from George Mutchler and defendant

Grant, who took all of this ore out, but also from the defend-

ants John and David Mutchler, who did not take the ore out.

So far as the record discloses, neither John nor David Mutchler

held any interest in the Wasp until August, 1934.

The trial court apparently awarded to plaintiff everything she

claimed merely on the theory that she owned a half interest in

the Irishman No. 1 claim, was a co-owner with Grant therein

on July 6, 1933, that the half interest in the Wasp acquired by

George Mutchler on that date is imposed with a trust in her

favor, although on July 6, 1933, Mutchler had acquired no

interest in the Irishman, and that it was immaterial who took

the ore out of the Wasp claim.

Neither fraud, secrecy, collusion, nor overreaching of the

plaintiff was shown by any evidence introduced on the trial. No
evidence pointed to sustain the charge that the purchase was

made to protect the title of the Irishman or to defraud plaintiff.

Defendant Grant and his associate George Mutchler spent

their own money prospecting and searching the Irishman No. 1

claim but failed to uncover anything of value therein. They

then spent their own money in prospecting and exploring the
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Wasp claim and in finally purchasing the Wasp claim from

Macomb.

Plaintiff shared in none of this work and in none of their

expenditures. She was a mere non-participating co-owner in the

Irishman No. 1 for three full years prior to the purchase of

the Wasp claim and she knew of the work and expenditures

being made thereon by defendant Grant and George Mutchler

and she had every opportunity for knowledge of the purchase

of the Wasp claim by George Mutchler and defendant Grant.

No evidence was introduced by plaintiff even to indicate that she

did not know of their work and expenditures on the Irishman

and that she did not know at the time of the purchase by

George Mutchler and by defendant Grant of the Wasp location

from Macomb. "None are so blind as those who will not see."

Further, in buying the Wasp claim from Macomb, neither

George Mutchler nor defendant Grant sought to protect any

interest either then had in the Irishman No. 1. George Mutchler

had no actual interest, merely an interest in an option never

exercised. Grant and George Mutchler had demonstrated to

their own satisfaction by their work and expenditures that the

Irishman No. 1 was valueless. The testimony of George Mutchler

on that point is clear and uncontradicted, referring to the facts

existing at the time of the purchase of the Wasp claim from

Macomb. He said, in effect, that he understood from Grant

that he had found nothing on the Irishman No. 1 and had

found indications of a vein on the Wasp and that was why the

Wasp was bought (Tr. 323). On this subject Grant's testimony

is also convincing (Tr. 274-5). If the Court had permitted the

question, George Mutchler would have denied that he had any

intention of protecting any interest, legal or equitable, he had

in the Irishman. Under the law he had a right to testify on

this subject to rebut the charge of bad faith. The trial court

erred sadly in his ruling (Tr. 321 to 323) to the prejudice of

the defendants, and especially of defendant Grant.
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Referring specifically to the last three lines of Paragraph

No. 8 of the Findings of Fact as set forth in Assignment No. 30,

the language used is:

"The defendants hold a one-half interest in and to the

Wasp lode mining claim in trust for the plaintiff, and

should account to the plaintiff for the ore taken therefrom".

In other words, while defendants John and David Mutchler

had no interest whatsoever in the Irishman No. 1 claim until

June 26, 1934, the trial court holds that they and Grant hold

a one-half interest in and to the Wasp claim in trust for plaintiff

and should account for the ore taken therefrom, which, of

course, includes all ore taken from either claim prior tc Jane 26,

1934, and thereafter, although such rights as they, John and

David Mutchler, acquired in the Irishman No. 1 claim did not

arise until the date last mentioned, when they each received an

undivided one-tenth interest (Tr. 389)

.

ASSIGNMENT OF ERROR No. 31.

31. The Court erred in finding as a fact all of the allegations

contained in Paragraph 9 of such findings for the following

reasons

:

(a) That the same is not borne out or warranted by the

evidence.

(b) That the said matters are not raised by the pleadings in

this action and are outside of the issues thereof and are not

necessary for the determination of this action.

(c) That the said matters and issues are nov/ pending in

cause No. 3758 of the District Court of the Territory of Alaska,

Fourth Division, which is an action in ejectment between the

same parties, and this defendant is entitled to have the said

issues tried by a jury.

The Finding of Fact attacked by this assignment attempts to

locate the actual boundary line between the Irishman No. 1 and

the Wasp claims and such finding has no basis in the pleadings
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and the evidence thereon was continually objected to by the de-

fendants, and each of them (Tr. 214-5). We called the trial

court's attention specifically in our objection (Tr. 214) that

there was another action pending between the same parties to

determine the question of the boundary line between the Wasp
and Irishman No. 1 claims, which was then at issue and had

been for several months, and we again requested the Court that

the trial of those issues should be had before this present suit

was determined.

We again called this matter to the Court's attention at the

conclusion of the testimony (Tr. 384-5) and asked that the

issues with reference to the boundary line between the Wasp
and Irishman claims be referred to a jury.

Defendants had no notice by any pleadings in the case that

an attempt would be made to have such issues determined here,

and, consequently, were surprised and not prepared to meet

them fairly and fully. The action of the Court in overruling

our objections to plaintiff's evidence with reference to the

boundary line between the Wasp and Irishman was highly

prejudicial to the rights of the defendants (Tr. 214). If the

plaintiff was entitled to any relief in this action, her rights

could neither have been increased nor diminished by determin-

ing where the exact boundary line was between the Irishman

and Wasp locations.

Furthermore, after hearing all the evidence, over defendants'

repeated objections, and making the foregoing Finding now

objected to, the Judgment rendered in said cause (Tr. 145)

failed to decide anything whatsoever with reference to the

boundary line between the Irishman and Wasp claims. The

Judgment leaves the boundary line up in the air.

Sections 92 and 93, 33 C. J.,
page 1151, read as follows:

(92) "Judgments must be responsive to the issues pre-

sented in the pleadings, and must respond to and deter-
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mine all the issues. Issues not raised by the pleadings

cannot be determined. A judgment upon issues not made
by the pleadings may not operate as res judicata."

(93) "A judgment upon issues not made by the plead-

ings is at least erroneous, and may be set aside or re-

versed in a proper proceeding for that purpose. But many
cases go further, and hold that judgments based upon issues

not made by the pleadings are coram non judice and void,

and subject to be set aside or disregarded even in a col-

lateral proceeding, although there is authority to the

contrary."

Our motion to vacate the Judgment (Tr. 149) and our excep-

tions to entry of Judgment (Tr. 153) vv'ere each totally ignored

by the Court, never heard and never decided. Although we

make no special assignment for these reasons, the appellate

court will notice a plain error not assigned.

ASSIGNMENTS OF ERROR Nos. 32, 33 and 34.

32. The Court erred in finding as a fact that portion of

Paragraph 10 of said findings of fact, commencing on the sixth

line of said paragraph with and including the words:

"That the total receipts for ore mined by the defendants

from the 31st of August, 1932, to and including the 24th

of August, 1935, are $58,262.31, leaving a net profit of the

operations carried on by the defendants on the said Irish-

man No. 1 and Wasp lode mining claims in the sum of

$24,843.90;"

for the reason that such finding attempts to create a joint

transaction of separate operations on two mining claims, whereas

such transactions should be treated separately.

33. The Court erred in finding as a fact that portion of said

Paragraph 10 of said findings, contained in the last two lines

thereof and consisting of the words:

"And plaintiff is entitled to recover one-half of said

profits from the defendants;"
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for the reasons:

(a) That the same is not sustained or borne out by the

evidence but is contrary thereto.

(b) That such statement is merely a conclusion of law.

34. The Court erred in finding as facts each and all of the

matters and things contained in Paragraph 11 and the whole

thereof of such findings, for the reasons:

(a) That such allegations are not sustained or warranted

by the evidence.

(b) That the said paragraph does not state facts but nega-

tive statements and conclusions of law.

In these Findings the Court again refers to the "defendants"

and holds that the total receipts for "ore mined by defendants"

from "31st of August, 1932, to and including the 24th of Au-

gust, 1935, are $58,262.31", directly contrary to all the evidence

in the case. The evidence shows conclusively that defendants

John and David Mutchler carried on no mining operations

whatever and they had no interest whatever in the Irishman

claim until June 26, 1934; that John Mutchler acquired an

interest in the Wasp on August 25, 1934, and not sooner, and

there is no evidence in the record tending to show when David

Mutchler acquired any interest in the Wasp claim.

In his Answer David Mutchler denied he had any interest

in the Wasp claim at the time of the commencement of this

action. The only testimony in the case that he had any interest

at all in the Wasp was given by John Mutchler on cross-exami-

nation to the effect that at the time of the trial, he, David

Mutchler, had a one-quarter interest (Tr. 325).

These findings are erroneous for the reasons heretofore

pointed out with reference to previous findings in the unjustified

use of the word "defendants", referring to Grant, John and

David Mutchler. There is no basis in the evidence for a finding

that John Mutchler received any receipts for ore mined in the

Wasp prior to August, 1934, or in the Irishman prior to June,
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1934, or that David Mutchler received any at all. Up to those

dates John Mutchler had no title or interest in said claims. The
Court in his Opinion and Findings merely confused the name
Mutchler and paid no regard to the person or individual to

vv'hom the name applied.

The record may be searched in vain to find any evidence on

which is based Finding No. 11 with reference to percentage of

ore mined by "defendants" from the Wasp and Irishman claims

for which "defendants" are accountable. In the last sentence of

said finding, reference again is made to the "defendants" as

commingling the ore from both mining claims, while no sub-

stantial evidence of any kind was introduced showing, or tending

to show, that defendants John and David Mutchler commingled

any ore or took any part in mining operations as owners on

either the Wasp or Irishman No. 1 prior to the year 1934, or

thereafter.

ASSIGNMENT OF ERROR No. 35.

35. The Court erred in finding as facts the matters and

things contained in Paragraph 12 and the whole thereof of such

findings, for the reasons:

(a) That the same is not borne out or sustained by the

evidence.

(b) That the said statements in said paragraph are merely

conclusions of law.

(c) That the said findings attempt to decide issues which

are not before the Court and not raised by the pleadings in this

action and are outside the issues thereof.

The separate Ansv/ers of defendants to plaintiff's Amended

Complaint (Tr. 40 and 47) set up the lease from plaintiff to

one C. E. Farrell merely for the purpose of showing that plain-

tiff as a co-owner claimed possession under her tenant on the

Irishman No. 1, and defendants asked for no relief whatsoever



44

in their behalf by, through, or on account of said lease. Plaintiff,

by her Reply, mistook the purpose of defendants' Answers and

alleged cancellation of said lease by plaintiff, but failed to ask

for any relief in this action by virtue thereof.

Notwithstanding this state of the pleadings, the Court under-

took of his own motion to determine (Tr. 124) that the Farrell

lease was legally forfeited and the Finding now alleged as error

,embodies the Court's fact finding thereon, although in the Judg-

ment rendered, once more, mention nowhere is made of anything

pertaining to said lease or the cancellation thereof.

ASSIGNMENTS OF ERROR Nos. 36, 37, 38 and 39.

36. The Court erred in concluding as matters of law that

portion of such conclusion found in Paragraph 2 thereof and

the whole of such paragraph, for the reason that the same is

not warranted by the evidence given at the trial.

37. The Court erred in concluding as matters of law the

matters and things contained in paragraph 3 of the conclusions

of law and the whole of such paragraph on Page 6, for the

reason that the same is not warranted by the evidence adduced

at the trial.

38. The Court erred in concluding as matters of law the

matters and things contained in Paragraph 4 and the whole of

such paragraph on Page 7, for the reason that the same is not

borne out or warranted by the evidence.

39. The Court erred in concluding as matters of law the

matters and things contained in Paragraph 5 of such conclusions

of law and the whole of such paragraph on Page 7, for the

reason that the same is not sustained or warranted by the

evidence.

These Conclusions of Law are severally charged to be unwar-

ranted by the evidence. Our proposed Conclusions were proper

and should have been adopted by the trial court. Nothing more

need be said.
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ASSIGNMENTS OF ERROR Nos. 40 and 41.

40. The Court erred in overruling the defendants' excep-

tions to the aforesaid iindings of fact and conclusions of law

and each of them, for the following reasons:

(a) That the said findings and conclusions are not supported

or warranted by the evidence and are contrary thereto.

(b) For the several reasons set forth in said exceptions as to

each of such findings of fact and conclusions of law.

41. The Court erred in overruling the findings of fact and

conclusions of law proposed by the defendant, O. M. Grant,

and the other defendants herein, for the reason that the said

proposed findings of fact and conclusions properly and correctly

stated the facts proved at the trial and the law properly ap-

plicable thereto and to be concluded therefrom.

The defendants properly excepted to each and all of the Find-

ings of Fact and Conclusions of Law (Tr. 131) and properly

submitted proposed Findings of Fact and Conclusions of Law in

their behalf (Tr. 138) which correctly stated the facts proven

on the trial and the law applicable thereto, and each of said

proposed Findings of Fact and Conclusions of Law was over-

ruled (Tr. 144). We urge again our argument to Assign-

ments 21 to 30, without repetition, and respectfully request this

Court's consideration thereof.

The trial court failed to hear, consider or determine defend-

ants' Exceptions and Objections to plaintiff's proposed Findings

of Fact and Conclusions of Law (Tr. 131) filed on the same

day as defendants' proposed Findings of Fact and Conclusions

of Law were filed (Tr. 138).

Ignoring our filed Exceptions and Objections, the trial court

on the same day. May 4, 1936 (Tr. 117) denied and refused

our proposed Findings and signed at Valdez, Alaska, the Court's

Findings of Fact and Conclusions of Law as proposed by

plaintiff^.
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ASSIGNMENT OF ERROR No. 42.

42. The Court erred in giving and entering judgment in

said cause before hearing and considering the motion of this

defendant for a new trial, which said motion was filed in said

cause within the time prescribed by the rules of the Court.

Defendants seasonably filed, on May 14, 1936, a motion for

new trial setting up specifically the grounds relied upon (Tr.

155) but Judgment was rendered in said cause before said

motion was heard, considered or decided. Judgment was signed

at Valdez, Alaska, and filed at Fairbanks on May 11, 1936, and

motion for new trial was heard and decided August 24, 1936

(Tr. 164).

We also seasonably filed, on May 14, 1936, a Motion to Va-

cate the Judgment which was never heard or decided; also, on

the same day. Exceptions to the Entry of Judgment, which met

the same fate (Tr. 153).

In our Motion to Vacate Judgment (Tr. 149), we challenged,

in paragraph 1 thereof, the power of the Court to sign his

Findings of Fact and Conclusions of Law in this cause without

notice to us and in a distant town, Valdez, Alaska, in a different

judicial division, namely, the Third Judicial Division, but the

Honorable Court took no notice whatever of this Motion to

Vacate or of our Exceptions to the entry of Judgment, and

never passed upon either of them.

The Court's Judgment filed at Fairbanks, Alaska, on May 11,

1936, shows on its face it was also signed at Valdez, Alaska,

without notice to defendants. Said action of the Judge was

corcim no 71 judice and void.

ASSIGNMENT OF ERROR No. 43.

43. The Court erred in giving and entering judgment in

favor of the plaintiff and against this defendant, O. M. Grant,

for the following reasons:
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(a) That an accounting had already been given by this

defendant, Grant, to the plaintiff in connection with all of his

operations on the Irishman No. 1 lode mining claim before the

commencement of this action.

(b) That the vein on the Wasp lode mining claim was not

discovered through or by any operations of the defendants or

either of them herein on the Irishman No. 1 lode mining claim,

but was discovered through the individual efforts of the de-

fendant, O. M. Grant, after the abandonment of operations on

the said Irishman No. 1 lode mining claim and by prospecting

on said Wasp claim with the consent of the owner thereof.

(c) That there is no conflicting or outstanding title existing

in the vein on the Irishman No. 1 lode claim; that the said vein

is a distinct and separate vein from that situated on the Wasp

lode mining claim; that no connection or continuity whatsoever

exists between the two veins.

(d) That the purchase of the said Wasp lode mining claim

by the defendants, O. M. Grant and George Mutchler, was made

in good faith and without any consideration of or any connection

with their operations on the Irishman No. 1 lode claim, and

was made without any secrecy, collusion, or fraud against the

plaintiff. That the plaintiff is not entitled to any right, title, or

interest, in or to the said Wasp lode mining claim or any por-

tion thereof.

(e) That the judgment given and entered by the Court is

not warranted or sustained by the evidence adduced at the trial.

(f) That the said judgment attempts to decide a certain lav/

action, to-wit. Cause No. 3758 of the District Court for the Ter-

ritory of Alaska, Fourth Division; which said action is an action

in ejectment between the same parties and now pending before

the said Court, and the issues of which said action this de-

fendant is entitled to have tried by a jury.
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From the foregoing, it is obvious that the Judgment entered

herein is unwarranted and is an arbitrary abuse of judicial power

and purports to render a separate judgment against three joint

defendants, and holds two defendants liable because their sur-

name is "Mutchler", and without even the formality of a de-

mand before filing action upon two of them; that said Judgment

intermingles contradictory theories of legal and equitable prin-

ciples; that it fails to decide or determine the chief question

which the trial court appeared to think most important during

the trial and in his Opinion (Tr. 73), although not within the

issues, namely, the precise location of the dividing line between

the Irishman No. 1 and»the Wasp claims, and makes no men-

tion thereof whatsoever; that it attempts to enforce an alleged

trust relation in the Wasp claim against two defendants, John

and David Mutchler, although neither had any interest in the

Wasp claim at the time of its purchase or for over a year there-

after; and, finally, that it attempts to deprive each of the de-

fendants of their rights to property without due process of law.

Respectfully submitted,

Chas. E. Taylor,

Cecil H. Clegg,

Attorneys for AppelLmts.

Due service and receipt of a copy of the foregoing Brief for

Appellants is hereby admitted this 10th day of June, 1937.

Julien a. Hurley,

Attorney for Appellee.


